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A1TY OF GEEAY FALLS .

—

ETATE OF MOMTAMA
BEFORE THE WOARD OF PERSOHNEL APPELALS

IR THRE MRITER OF OHFRIN LALODE  PRARCTIOR MG, 370
ERICE YOUNG BY COMSTRIOCTION
AKD GEHERAL LABOREHS ', LOOCAL
HO, 1334, AVL-CIOD,
Conplainank;
- N5 -

FIH&L OHBER

Pefendant.
-ill-iii'lliii]iliﬁi'llli
The Remodlal Grdec was isoued by Wesacieg Exaniner Jack (1.
Cathoun < Japuary. 7, 19ai.
Exceptions to tho lemedial Order were £1led by David V.
Glka, on benalf of the Pefendant, on Jangary 25, 1997,
ATber reviewing the eecord and consbdaring the bricfs and
oral arguranks, the HBoard orders gz follows:
Lo IT I2 DRODERED, that tha Exesptlons of Dafendant b6 the
farsdinl Order nra lereby depied.
4.0 I LY OHDERED, thakt this Board tharsfors adopts the
Beradlal Order of lHearing Examlner Jack i, Calhoun ai she
Final Ordarc of Ehis Daermd.

N&TED this {E :H'dny af Earch, 1984,

NOAID OF PERSONNEL ADTERLS

taw O [{ds

shinte Chaicmen

LI N R BEY T T SR R S R SEE R T e T R TR S S S T

CEATIFICATE OF MhILING

The undersigned docs ceccliy Lhat o cros and :a::iﬁt SO
f bnis docunent wan nailad <o the Fellowing on the darwy
of Morch, 1903; -

David V. Glike, Clty Attornsy
21ty oof Great Palls

.0, BOx GRal

Graat Palls, MT 62403
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STATE OF pONTRHA

BEFDEE THE PBOARD 0OF FEREANNEL APFEALS

IN THE MATTER OF UNFATR LABOR PHACTICE HO, =Tz
BRUTE YAUNHG oY SOHNETRUCTION |
SN0 GEHERAL LAROHERS' LOOAL i
HO. 1334, AFL=CTO, 1
; l
Copplainant, 1 HEMEDT &L CRDER
1
e, i
CITY OF GREAT FALLS, ;
i
1

Detendant,

" @ & b ok @ ok R

Cat June 10, 1882 the Montene Sdpreme Courk affirmed Che
Board of Personnel Appeals [inel order in this wattor dated
dgotober 12, 1979, Purgoant to that order the parties at-
tenpted to reach 4 settlenent on the amcunt dus Mo, Young,
however, they were not puccessful. & hearing was held in
Great Falls on September 30, 1902 For the purpooe of deter-
mining that amount, Complainant was represented by Mo, D,

Fatrice McRitirick, Delfapdant by Mr. David w. Giiko,

FINDIHGS OF FACT

1. Hruse Yourng was terminnted by tha ity of Great
Falle on Cotoker 31, 1970 Lo violation of 34-31-401{1), (3]
and (4] HCR:  He had wocked as a laborer fram May 2, 1976,
Frlor to thae period of employrent he had warked foi the
C1Ey Fronm Mareh 20, 14977 until Decsmber 30, 1877,

i At the tipe af his termivation Me, Youmji's cate of
pay with the City was SE.675 par hour pursuant to ths provi-
slons of bhe parties! collective Dargaining agrasmant,

b B ot Tl 3, 1%75 the rate of pay for laborars wWag
Increased, through collective bacgeining, bo 57055 per

IsmiET
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g O July 20, 197% the City re-anployed Mr. Yaung. ap
A laborer:

5. Fron Dotober 31, 157 unbtll Jenoary 5, 1679 the
City utilized the services of Barold Spilde as a laberer, he
Wik Jjunlor to Mr. Young,

1 During the period frém Octobher 31, 1978 6o Juky 70,
1974 the City uged Comprehensave Employsent and Tralning Aot
perscinel to perfors labor work, however, thers waTe no
porreanent hires during that tinn,

" Erior to Mr. Young's illégal diecharge he wvas
Horking 40 hours perc week, #ince his reinstatement he haz
gléo been working 44 hours pet week.

B.  Subeequent to his discharge Mr. Young eatied
15%%.70 ane wenk of Movenber, 1978 and S240. 00 daring one
wiek of February, 1979,

%. Ducing his period of unemployment from Ootober 31,
1998 until July 20, 1979 Young nade the following efforks to

gain employnant;

e silgned up on o weekly schedule at the anian
hall;
1x. aigned up each month st the Job Sarvice

oEfice; and

= contacted, on a regular basis, persons whon he
Kied Lo be prospactive employess including
Martin and Co; in Shelly, a beer digtributer
i & welding company,

1, The one weak of work ¥oung gained in February of
1979 Wag the result of his own efforts to gain employment,
the week of work in Hovepber was the result of tlie Union's
affort for hin,

11, During the period ln guestion, October 31, 1978 to

July 20, 1878 labor typa werk wae diffioelt to find in the
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Great TallA Afes.

12. Bruce Foubig-ltad gained seriority rights unds=c the
Carme of the parties' <olléctive borgaining agreensnt in
exiatonce AL the tine of the dischacge of October 11, 14974,

17 AL the Ulme of his didchatge Youong had not sdlgnad
up for City employee insurance as Wild ceguired of all ap-
ployess who wvighed Uo be covered.

4.  The hawra which Mr. Young wonld have warked or
wonuld have been pald for had-he beop.a laborer with the City

irom Octobers d1, 1978, through July 19, 1879, &re as follows:

Novenbsr 1578, 22 compensable days x 8 lLre. = 196 hre.
Decephatr L9976, 21 compeangable dave = 8 hro., = 168 lies.
Januaty 197%, 23 coampensable days x 8 hes, = 164 hroo.
Februacy 1%7%, 20 compensable days % 8 hrea. = 3160 hrea,
March 19749, 22 compeneable days x 8 hre, = 176 lics,
ApiLl 19794, 21 compensable days-x 8 lirs., = 168 hrr,
ey 19749, £3 compensable days x B8 heo, = 184 hra.
June L9749, Al compenEable days x B hvs, = LéB hry.
July L93a, 4 compensabia dayw x 0 brs. = 11T hro.

15, All hollday pay to which Young would have beasn
entitled duglng the period in guestion hos been included in
the above caloulations, i.e., the "conpennsble days" listing
in tinding W=, 14 dincludes holidays For Montans public
anploYess.

16, Fram Mey ‘2, 1978 Mr. -Yoiuwi woold have begun sariing
vacation -at the sate of 1.35 daya per month, and would have
beaen eligible to usa his acounulated leave at Ehs snd of six
nonths continuous enploymént, hovevar, hn vas terminaled
Juet short of si® monthe, Therefors, had he nat bepn' terml-
natad, e would have earned vacation &n 14 Full mohths plus
BOX of a full month {for pact of July 1879) at 1,25 per
siofth for a total of 16.30 days Eor the period Moy 1578 to
July 20, 1970, Any vacation for which ke was paid or vhich

he uaad muet be deducted fram Shat total,
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E7% fie would have parned sick leavae abt Lhe cate of ons
day per month For tie seme pericd as in findlng Ho. 16,
therefore, an of tha date of his reinstatement be would have
Had 14.6 days eocupnlated, Any 8lek leave for vhich he was
actually paid In full o which he ised pust be deducbed fron
Liint total.

li. An o City argloyes, Mo, Young was covered by the
Public Epployes Tetirament Eystem {(PERS] and Social Sacurity.
The continuity of his employsent was broken resulting in a
break in Lhe contribotions made by the city and hin to
Sacial EBecurity and the FERE Efund.

1h:F Intakest al an appropriate rate - shoald boe addad to
any amcunt af money due and oving Mo, Young,

20, Mo ¢laim was made thal overtine waunld have béean
Wworked during the pariod in gusstion,

21, Mr, Young claimed o expenses for btravel or moving
for the purpoas of seeking and securing employment during

Liie kEerm of hio unespploymant.

DI SCUSSION

The prirary ilseus raised dpnder the rencdianl gspect ol
this procecding is what amount of munsy and/or benefitao, if
afy, are due and owing Bruce Young in order to make hin
vhale pursuant to this Board's Final orbder of October 12,
1a7349,

Spction 39=-31-406(4) MOA gives the Board of Personnesl
Appeals suthority, where 1t finds an wnfair laboer practice,
to arder Y. ..8uch aFfirmative agbiaon; including reitnstatement
of amployees with or without back pay, as will effectuate
the policies of this chapber.” Sactien 10(2) of the Watispal
Labor kelationn Aot i@ similar to 39=31=40a(4) MCA and [of

Chat reason the Batfonal Lebpor Belations Board precedsant
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should be looked ta for guldance. State Departmant of High-

Wiye ¥. Public Enployees Craft Counclil, 165 Monk. 349, 529

F.2d 785 (1974), 87 LEEY 2101; APSCHE 2330 v. City of Billirgs,

L Mont, 20, S65 ¥, 24 507, 93 LAEEM 2753 [19%76]. T HLED
gitenptes, in cages Wwhice énployess have beesn f1legally
dlpcrinindted againat, to fashion a remedy which will result
Iy & resbocation of the eltuatlon, as nearly as possible, to
Ehitt which would have chtained but for the prohibited conduct.

Thelps Oodqge Corp. w. WLRE, 313°W.5. 177, 0 LRRM 435 [i1sdi].

Section 39-31-406(4) mithorizes thie Aaard oo award Bask pay
Where it finds that the smployer's unfairc labor practice
cepulted in the enployea's loss of wages., Mpwever, bthe
argrloyes 18 not relieved frop an ehligation to Lake ressonable
ophepr Lo Asgife woilk during the peciod of discrininatissn  and
bherehy mitigate the smployst's bock pay liability. NHLAE v.

Madieon Coucier, Inc., B2 LREN 1667; Phelps, supra. Once

Ehe enployes has sstabliched the amount of Bask pay due; the
burden. 15 on the epployer to praoduce ewidence to mitigate

ity lighility, HLRS v, United Brotherhood of Carpenters &

Joiners, 531 P.2d 1014, 100 LRRM 2769 (1979), The abligation
af the wrongfully discharged enployee s to make & Feagonalile
aflort €o obTaln fnbtecim eopioymeant, he is not held ta Ehe

highest standards of diligence." girporlt Secyvice Linss,

211 MLEB 137, 9B LREM 1358 (1977). 1In MoCRnp Stenl Co, w.

MLEN, 570 F.2d 652, 97 LRRW 2921 (CAG& 1998) the circuit
'l agresd with bhs HLER*s policy of "renmoonsble sxertion.”
The question which must firses be answared 18 whathar
the efforbts made by Bruee Young to-obtain interim employnont
cwer an eight and on=-half month period discharged the duty
Lncunbent wpon 'him to e=xercise §& reasonable effort To sesk
copparable woerk, Given Lhe uncoblriovertsd tesbimcny of Lhs

union cfficial Familiar with the markst lor labarer typao
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work in and around dreat Falle durdng that time and Young's
oWn Leatimony and §ob =eeking efforts, [ must conclude that
b did indeed naka puich effort. Heo ailgued up with tho unian
each week and on one ¢ccasion got one wesh's work from thoss
effprts. He slgned up at the losal Fob Service office sach
monthy but was not successfol in obteining work. He asllclied
the cwner of Martin & Co. from Shalby, whom ke knoew, and
obtained ons weok of Wwark in Bhelbhy, Ue conkacted a local
beat distributor on a reqular bagis although Me could nat
reparber exsctly when and how often. Ee sought eaploynent
al Superior Welding, but again, pould not cay precisely when
or how fregeently, Mr. ¥Young, whose Lestimony I credit,
Aleo bestified that e probably asked a lot of peaple abour
Work, bub that he could pot recall nanes; places or times.
fis lack of recall with respect bo such specificity is
understandal:le, he was discharged approximately thres years
prior to the pemedial hearing. Yau, his testimony waa sloar

and without internal ‘contradiction: MNeelv's Cay 0linic, 107

LEAM 1157 (1981),. Although the labor market improved duriig
the spring of 197%, the union offlclal contends=d it was
extremely difficuly Lo get laborar wark, The fact that
Young twice obtained work of a one wesk duration dpesks well
Ty hid «fforlks.

The pext questlon raised here 15 whother the City had
gty obligation to employ Mr. Young beyond the date Me,
bpilde {refer to orlginal findinge in thiso matter} Was Ter-
mib&ted. The City contends that it wonld have terminated
My, ¥oung in eoy cass on January 5, 1979, Ethat Januacy Bth
should be. the linit of its liability for back pay in thie
matter. I om not pariiaded by the City's acgument an this
question. A review of the Findihgs approved by this Bcard

an October 12, 1579 and the decislen of the Monlans Suprene




Court reveals quite clearly thal in eddition to tha labarer

II work being performed by Spllde, CETR enployeen with less

f soanisrlty than Young caontinued to do laborer's work.

J It 1e & well settled principal that the bicden of proof
; Le-an The enployer to shaw that 1t weild pot have had worck

= available for an 111egally dischargsd employes dus to eco-

" nonic o other factors. HWLAD v. Hidwest Hanger O, , [Ch8

: L977) 550 Foid 1141, 94 TARM 20678; MLAD v. Mastro Plagtics

. Corp.. 3534 F.2d 170, 60 LARM Z57R (Ch2 1965). That the City
i had lakor work availsble, regardloss of where the funds - Sac
ZI".: which ta pay for it came fram, in itself dispalls any noticn
:2 that it would not have had work for Mr. Young beyond Januacy 5,
i 1996. In M.5.F. Tndustries, Inc. w. MLHE, %68 FF.2d4 166

! [ CATO. 1977 ), 97 LAAM 2403, the eircuit séurt skalsd, in

=351 responssd Lo Lhe enrployer's arqument that 1T was auffe-ing

L: tcohomic problems which should Lar any remedial order,

iT! "ithere is proof that not only Wae work available for Laid

% off and discharged employeos, but also that in same instances,
- new coployeps wWere hired during the poricd of *sukstantlal

" econonic difficoltigs' to do work formecly done by discharged
= smployees" . [Citing XLERE ». Atmcor lndustries, 555 F.2d

a 3% 92 LRRM 2374, )} However, an egually persuasiva Ceasnn

4 o reject the City's argumant lu that had he not besn discri=
5 mitetorily digcharged, i.e., had he baan allowed to pemaln
2 ne & City employee, he would have been able to challsuge any
= lay aff subpeguent bz Januvary &th on the bogle. of & contract
i violation (because CETA enployses with less senioriby were

e retazned) or as a viclation of CETA requlatlons, To the
ﬂﬂi City's uwrging that Mc. ¥oung wak a tepparary oeEploves who

i wonld have been laid off in any ceame, suffice it bo reiterate
1_” what hayd just been seid - that laborer work coobtinued o be
;E dora,. HLEE w. Blue Ailla Cemetery, Ine., 587 F.24 529 (Ch1l
1977}, 97 LEEM 2201,
iz 7=
FILIES
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Fron the foregoing ! conglude that Bruce Yound made =
reascnable effort to obbain interim employnent and that be
is antitled to back pay and other banefite for the ontire
periad An guestion from Ockober 31, 1970 wotil July 20,
L%79.  The task which remaidna 18 to fashion & remedy which
wlll restore the situation, as nearly as possibie, te that
which would have obtained but for the illeqal discrimi-

natlon. Fhelpd, Bupra. The Bosard's order ta rofnatate e,

Tounsg hao been complied with. Therwe still ramain, bouwever,
tha quentlons aft [1)] how mech back Py e dis: [2) how
mich offset in interim earnings s Lo be appliod; (3] how
nuch interest 35 dier (3] bow much vacation and sick [eave
erefdit should be allowed; (5} what are the City's obligations
5 FERS and Social Security; (4} are:insurance prendums to
e patd; oand, (V) are chere other benefitn to which Ho.

Young i entitled? sSince the inception of the NLRA the HLEEB
had hot allowed unopployment coppensation bensfits recaived
by the digcriminatee as an offsst ageinst back pay. BLHE W,

Gullett Sin Ca,, 340 Us 381, 71 3.6t. 337, 27 LERM 2230

(1951} Hiogins v. Harden, {CA 9 1981} 644 F.2d 1948, 107

LERM 2438; Winn Dixle Stores Ing,, (CA 5 L969) 414 F.24

LBOG, 71 LHEW 3003; Cal-Pacific Forniture Mfg. Co., 221 HLAS
1244, 91 LRAM 1059 {197%5]).

The U.5, Suprems Court in WIRE ¥. Seven-up Bottling oo,

£34 Us 344, 93 B, CL, 207, 31 1EAM 2237 (1053), approved the
method of computing back pay ona quarterly basle which wao

uged by the HLAB in-F-W. Woolworth ©o., 26 LEAM I1ES. The

waolworth farmila safequacds the erployoe’s @tdtus Ondsr the
Social Security Aot and 1t mey result in an erployee receiving
bhack pay in some sitvationd Lo which he would get none unders
tho lump sun approach. ‘[ls City arguss that the applicatisn

of the Wooalworth formula is inappoRits here becduse Hr.
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Young would have been terminated January 5, 1970 and beEcauise
hea wad lax in gd=king epployment, moking tha circumetances
described in Woalwerth inappropriste here. 1 have found
Lhat Me, Young did, in fact, Ailigently eeed smployment.
Furthsr, M. ¥oiung's status under Bafial Becority must be
protected,

In 1977 the HLEB decidsd to adopt a new nethod of
copputing tnterest on back pay and other mopnetacy renedies
because its six percent rate adopted in Isis Plumbing &
Heating Co., 128 -WORE 716, 51 LREM 1122 [1962), wac not in
Lipe wWith econamic conditions of theo times. The method: it
choss wae Lthe Interpal Bavenue Servdice!s adjuatad prina
Interest rTata, which is the rate chacged or paid by the 185
for federal tax purposes, Lt Lle. & cake fixed by the ‘Becrotary
nf Treasury not more than every tug yeare to- teflect noney
narkst chanoges. 1t is defined ag 90 poroent of  Che averadge
prodeminant prime rate quobed by commercial banks: o largs
businesces, rounded: to the neareat full percent, Florida
Gtaal 'F:'l:ll'E.. 231 HLEB &51, %06 LEEM 14070 S irard W) FHM@
Fuael Coor. HLRDL, {CA3 1941%, 107 LIRM 2140. This Board-has

been guided by WLAE procedent in the past bacause of thé
similarity of the two atatutes and ahould bte a0 guided now,
partiZularly since the rationale is cound. With the IBs
adjusted primg intevest rate as & basie the followlog camputa-
tions wora Uend to arrive at the net hack pay plus interess
dug Mr. ¥agng. [0 acoardance with the Whalwarth Formula,

What Mr. Young would have sarded {gross pay), mlous By
interin earnings multiplied by bthe- IRS adjusted prime cate,
!.TJ.E].I]E the inreresc duwe. Thus, by eeTCLing a prospactive pay
off date &f Januwary 1; 1963, the anount &f interesat dige Is

ag Collows:
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FTR, COHPENSADLE - RATE TEH GROES IHTEHIH ULt

ERDING IS fHCAH PAE RARMTHIES BhY
12-51-74 T4 L L L T | i, T £2,001.50
n1-31-74 Lo 075 16T .0p 1 [ 1 1,371 .0
fifi=3l=13 L £ h7Y 4. L7L.00 . 3,471 . 00
nu-sn-74 R T.455 _ TEi el LT T, LR
S10,020. 36 EET I 89, 3. Ik
THTEREST [NTEREST HET E&CK
MATES T e B
Sk &L g1, a5, 75 52 1150
GA, 51 L SHA Lk 1
6761 L, &31, 47 9, 47100
65.3% 3585 STan.1h
T GULBITG0

*The HLNE Negional OFfFfice in Seattls reportsd the fol-
lowing adjusted prime intarvest ratss which it used in
calculating back pay award interest in the privats
Eectors 1079 - &%) 1980 = 12%; 1981 - 13%p 1992 - 20,
To detemmine sipgle [pteresl due, the HLEE totals Clhe
rateas for tha Yeats in which the interot was dis and
oWing then applies’ that rate (6% + 12% + 12% = 20% in
Lhie case) to the amount the employes would hava earned,
minus intérin sarnings, as of the and of the firat
fquarter he was terminatad. To arrive at intereat due
in subsequent guakters the ficrst rate (50% hora] 18
reduced by one fourth of the amount of tle adjusted
prinme rate in affeot at the Cime [6% x 4 ='1,.5% hare).

AdFrom thess anmounts the City must deduct such suns az
would normolly have Been deducted fron Mr; Young's
wiges fop doposit with state and: federal agencles on
aeounl. of Sooial Security, TEAS, and any octhier such
deductions, and pay to such agenties to the credit of
Young afel Lhe CLLy o sum eguoal ©o She amcunt which,
abeent the diseripinaticn, would have been deposited.
The ebove caloulations rellecl the emount due Mr. Toung

through Decenber 31, 1982. Amounts dus ind ouvdng bBeyond
that timh will have to be computed at the end of each succesding
guarter using the same Eormuala, should 1t be necessakcy.
Since Mr. Young had galned sentority rights wnder thae
tarms of the parties' collective hargaining agreapent prior

to his discharge, he migst be restored to the status guo ante

with respsct to thoss rights. §ile ssndocity should be dated

back tao May 2, 1978, Phelps, supra, Asdociated Touck Lines v,

HLEE: (ChE 190E]. 14006 LEREW 22435

Tha evidence showed that Mrc. Young had not siqgued up

=1{-



11
L

11

15
in
17
ik
1D
pA L

21

&

24

i)
e

£H

il

= iadik |

for Cle Blus Crods insurapce carried by the City for its
epployres,  Since he chese mot o be covered, no renedial
ardar conearning losurance preniums s appropriate.

Rll haliday pay for public employecs has Deen calcu-
Jabted into the pumber aof compoenaabla hours: Tor which Me,
Young would have beep entitled to be-patd, thereforsn, no
fucrther adjustment ig necessary becouse thearce 1 no evidanoo
an the record showing he would have worked any of the holidays
and receivgd overting ingtead of the custamacy day aff.
There i no evidepcs on the record To:show that he would
hiave worked any overtime at all, shether in lieuw of holiday
pay or beyand the reqular eight hours par day or Forty hoors
par wWoekX. To the conkrcary, Lhe evidence shows he Worked
forty hours per ueak, therefors, no adlustment in back pay
fer polential overtime is nocessary.

Had T npot besan discharged, Mr. Young would hove cop=-
tinued ta contribute to Social Security and to bhe Public
Enployeen hetiremantc Systen at tho applicable parcent of hia
grogg pay,  The I::i.bl.-' would hawve contoibuted 1ts shore also.
To maka him whole the CLry ahould deduct Fron - the wages: dus
hin that mnount which ha would have paid o the twe agencies
and forward the appropriate amount to each along with that
mnounkt which the city would heve paid hed he not been dis-

miasad, HLEA v, Bice Lake Sreamary Ca., 365 F.2d4 BBE (Ch 2

19656, B2 LEEN 2332, Woolworth, supra,

Mr. ¥oung would hawve earned sacation credits fron
r'[.:l'_lll' 2,-1978 Had he remnined as a City eoployes, Further, e
would hawve accumulated snich lesve credits ab the appiicablo
rate. He should be arsdited; on i peraonnsl and payeall
records, with all wncntion and sick leave which he would

Bave accumilated from May 2, 14978 lesa any wvegation oo sick

leave he used or for which he was paid. It the cage of sick

=1l1l=
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leave, if he wvad pald for one=rourth his wnused credits
after his dischargs, le should be oredited pow wich the

romaibing three=fourthe for which he did nor receive paymant,

Michard W, Kagee Co,, 64 LREM 1181 [19&67), Teansters Union

¥, Lepcaster Transportation Co,, 38 LREM 1254 (1956},

CONCLUSI0ON OF LAW

Bruce Young 1s entitled to back pay and restoration of
other Benelits which he weuld have sarned but fer the dity's

violation af hid cights under title 39, chapter 31, HCA.

RECOMMENDED DRDEH

IT 15 ORDERED that the Clty of Great Falls take the
folloving affimative action to make Bruce Young whole:

1. Tender to him back pay in the amount of 53, E26.09
g interest and $9,633 .66 (ninus the apounce which wowld
have been deducted for deposit with state and Foedaral agencies
for Somial Security, PERE and any other reqular deductions)
HY =Rrnings.

2. Deduct fron the $5,633.44 and deposit with the
apptopriate agency all 3acial Security, PERS and any othar
apdunts which Woiuld bave bedn dodueted foy such purposes had
be not been tarminated.

5, Restare his senidrity and longevity rights under
the colleptive bargaining - sgeesnsnl.

L In accordonce with Findings Mos, 16 and 17 herein;
credit him with all vacation and sick leave which Te would
heve accumulated since May 2, 1678 minus any such leave for
which bhe was paid e which hs wsed.

5. ‘rreat him, for purposes OF all other henefits, as

1T his employment had not bean broken since May 2, 1978,

-11-
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Exceplions to thiz ONDER may be filed within twently
(20} daye of service thareof, If no exceptions are Filed
within that time, this ORDER shall become the FINAL OBEDER of
the Board of Fersenhel Appeals, RExoepblons should be addrossed

Lo the Board at Capltel Station . ~Holana, Montans S9620.
T =2
Dated thin 77 # day of T, wﬁ?.

HOAND OF PEHSONMEL AFPEALLS

; ;f:ﬁ*’ﬂf
[l A =1 ciy -

o ringse Exandnsr

Fy

CERTIFICGATE DFf MARILIRIG

ebhy cartify and
ptabe Thiatfon fhne & Srov iy o E:EJ:—H'%F',"]EIEI;:, g true and
colTect copy of the above captionsd AEMEDIAL OHOTR was

mailed to the fallowing:

Dawid ¥, Gliko

City ALLorney

City nf CGreat Falls
PO Box 5021

Graat Falls, MT 59403

G, Petrick McRittrick
fteorney At Low

210 Central Avenon
PO Box 1184

Great Falls, M Ludoz

ER R
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Shereis U FRGLiEL - AEFEALY
o, EI=5%1
N THE SUPREME POURT OF THE BETAYE OF WINTRHA

1982

IR FHE MRTTER OF HHFATR LABGH -
FRACTICE-
BROCE Y&, e al.,

Plainclffs and Reagppondenta,

.

CITY OF GREAT FALLE;

Dofendant and Appnllant,

fppaal Teom:  Diseciet Court of tha Elghth gudicial Blakrlot;
In wpl for tha County of Cascadn
Honorable Josl 6. Both, Judge poesiding.

vige Ll of Raeoed i
Tor hppellanks

Tavid W, 0liko argued, City Abbocney, Great Falls,
PEnEanE

For hegpondents:
Hon.: Mlke Grasly, BcEachisy General, Rialend, Montana
Ho Matcick HoRleeciok arguet, Oreak Palls, Montana
Hobert Jessen, Bd. Porasnpel Appealsd, Halana, Momtans

Submitted: May 11, 1843

Oecicheds  Juue 16, 1902

Filadz "'IL'IH r 'I'I ]EEE
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Mr. Juatice Johs o, Ehoahy delivared che opindan of Eha
Couit,

The Cliy of Oraat Palls (City) anppeals fram a jedooant
of bhe Cascade County District Couck, Eighth Judléial Dlateict,
affirming ehat parc of a dacigion of tho Hoard of Personnel
Appeals [Scacd] that the City win guilty af violatians of
#ectlops 39-11-40% 1) ana {3, MCA,  Yhe pesposdent croag-
apzedls fyon thac part of Ehe h[utrlEL-Enurt's dooiaiaon
which teverned the heaylngs exanlpor's Eindinyg chat the Cliey
had violatad gegtion A-=-31=-481(4], HCA.

Vhe parties rtaise these Ssaues:

L+ Whether there was an untale labor practics qivipg
Jurisdicetlon to the poard, oF maraly o - poassibla byaach oF
vontrace which should have Daen resalved underc che cobkrack's
grievanca procedure?

2. Hhather the hoarbngs examiner and tho Acard Failod
bo apply the “but [for" cone?

CROSO-NFFELL

1. Whether the District Coort sr-ed by ravarzing cho
Bonrd®s Einding of violation of seotion 15=31-401¢d}, HCA.
pracing Ehat "any alleded vialaklon of subsecticn (4] st
have ocourred befora the filing of ths unfoir laber practice
clapepe, ™

On Janpgary 10, 1979, the Constcuction and Geparal
Liuborers?! Local Mo, L334, APG-CI0 (fFnisn] ; on behslf af
Bruce Young, Tiled an uwnfaic labor prafelca chargo wikh ehe
Poard of Yersonnel hppeals.

On Ockaber 12, 1079, tha lheaclngs exaniney |nsued
tlndings of Eack, conclusions of law and eoeamtaded order,
Binding the City [h vinlation of sections 19-31-401(11,

13} and 44}, These Findings ware conflemed and adopeed,

=7




Altear review of the City's objections, by the Board's Final
oder, fosuwed Pabruary 21, 1980,

On Macch 21, 1220, the Cley pebitioned the Biavrict
Lourt ftor judicial roview of the Aoard's (hal order.
Pucauant to the complalnant's motion, Lhe Dletrict Copri
Qfsminsed the patition for fallure to pame tha Podrd ag o
parky.

On Atpuae 30, 1901, this Coirt rovarssd the Districe
Court's geder | . Home.- o612 po2d 3111, 3B Stifap;
LILT] bedding that the Boagd need not be namad as a gaccy,

Thereafrar, the cause was bgard: in the District Cousk,
which Lssuad btha Ootohec 21, 1931 ardar Trom which thia
appell ard Ceoud-appoeal avid Likep.

Erace Young win erployed ks m laborer in che Siraak
Ceparonant of the City of Great Falle Cron Macch 20, 1977 ta
Cacambpr 30, 1977, when ho war l1aid . aff Far lack of work.
fie was Tecallad oo May 2, 1978, and weeked ubkil Oessbier i1,
197, when he wag lald arff again.

Disgdng Young's tenura as a cliy omployes, he Flled,
with tho azsstabaneed ol his union repoessntative, four Griavatcas
under che collgctive hargaining agreement between the City
and the Craft Cownell of which Leborec's Union %o. 13%4 15
a mumbeer,

Tl [irst, in HMey 1974, invoivaed Yousgla cransfer ko
bhe Water Dagarbment, «@hile another employee wich less
saniority, Harold Splida, remoited with the Stcest Department.
The grievance was rasoivad by Young's Erapdfor back to bhe
Hereet lepartment.

The 'second griovanca arssge in June I97H when Young Wag
firnk hope- witkhouo pay for lack of work while Spilde again
Arayed. C¥Yodiing Was subsegqoeently compensated for foor hours

WK,




The thize eccurred whestly t!ld:euftn‘_r. wnan fpllda was
Dlaged Ln & permanans positicn ower ¥oung and.derald Hmgen.
Thid one Wwan resolvad when Hagan, the mas:t eenfor amplayes
Lavalved, was civen the :|_-:||:|-

The lant grlevanca ultinetely resuited i cha £iling af
khis unfaic labor practice chacge.  ¥oisy challanged him
Cetobar 31,- 1878 lay-off bodagse Spilde; wish Tass Skfept
ODepasement seniority, was rotaipsd and doing 1aborer ‘s weck.
Singe Spilde was fot a member of the Leboras's Bnion, tha
Urion reguaasied: that by be terminated, At dubsdgisnc nastings
bebvash Onfan and City 'efficiaig v PHEHuART to Stan 1. of cha
Grievakee Procedurs in che Callective Basgalning hgraameis,
1t uvas agrapd thut Soilde wobld not &2 wook within the
diirisdicelan of the Laborer's Unian,

Epiida was than sransfecred fo the Traffie Division of
the Stromt Department, whera acenrding to Bol Dby, Evper—
intendent of the Department, he did Iabarec's work only
during smecgencler’

Howaves, several Streest Dopattmens Broloyaas tEskd £2 ad
that Spilde did pecforn "almont L008" Jabaper's wErl URsil
danciey 3. 19930 mloo, hla smploynent =eeord classifies hin
a5 a4 laborer from tay 1, LE78 ¢m January %, I879, ducing
which tlm= he was paid laborer's wases.

in addition to Bpilde, CETA amslovees with less seninTicy
thah Young continued to do laborer's work Afesr Yourg'a
dipcharos. Tuztheemste,, ¥ o B pew anglovocs ware hired by
the Straet Departmami fn April 187%, bBut tot Young: It was
in thisz Sine period that Doty, apparently durimg a ahfecy
neating, -Baid fn' Sffadt, "B don't chire uhat keppmba. | 1
woo b nige Wrioco Young back #n the Stcest Depar=pent ™ Ib

the =ame vein; durips the cesoloticn of Young's firak grisuanoe,

-




Outy Eald bhim that ke had no hard fealings, *he just didn's

like ‘having some SOB tolling him who he conld or cedld matL

hira. ¥
M‘IEBIE‘TIHH

The Clty coantends that complulpants' charge does not
itaks an untair laborc practios givisg the Booard jurdisdis=tion,
and that the griovance should have beon resclved throogh tha
yriavancs poocedurs . gob aut L the collecbive bargmining
AgrEsmant .

Section 14-31-403; MOR prowvides that violaclon af
section I0=11-40L, MOk, the charge stated here, is sn unfais
labor practice remediabla Ly the Uoacd, At igsoue hurs is
Whether the Boasd should have deforrced o the contract
drluvance procediro,

The Histrice Conrt, 4: ley coosidecoczion of thia lasus,
simply statod that "ITlhis Covrz agreas with the ressoning
ol che Hearings Lxaniner.® That veancolpd; with wiitch we
mlec agres, iz peflected in the following dlgcanalan,

kecaasa o Ehe glefilarity betwesn Hontana'la Colleotiva
Basgalning fAct for Public Fmplotess [Pitls 39, Chapter 31,
PCR] waiwd the Haticnol Labor Relatioma hee, Lo la heipful ko
conpider [ederal precedent on this dagie.

L "praarhiliteal deferral polioy® was First encnofatad by
B NLRB in Collyer Ipaulated Wire (19711, 192 LED 837, 77
LRERM 1933, ‘Tlecs, guotiog from Jos. Schlite Hrowing Co.
[LUBH] , 175 WL 23, 70 LH#M 472, 1475, the HLRE found
"that tha palicy of progobing Leduabrial pesce and stability
through ocollescive bargainiie obliygad s e dafer the oorelas
k4 the grisyvance-—arbitrabion procadares bhay EhoRsalvas have

valontarily escablished:® Coliyor-at TT LERM 1%3A:




I wWent 90 £ hete saveTal slifcumstanced &0 thas casa
which "no 1éss than those ip Soaliey, Weign haaviiy in
Eavor of dafarcal,” =hHe dispute arcos within the confines
Al a long and productive collactkive bergaining. relatlsnship,
No plaim af enoldt wes mnde. HAommsndent  hisd credikly
asgasrted Lts Willingnes= o aArbitrate under s =lauee providine
for arbiltcation in-a begsd ranga of dispuksn, The csncrace
ingd 1ts meaning - lay at tha oeEnter &f <ha dispntn.  Tha
sontonot obligated each party oo aubmit to droitratfion And
bound then to the result, Collver at 77 LBEM 133F-37,

Heécan: £lg=1 rgadal féllrn: on thest' fasbars alﬂgu. Tha_
Hoacdls Fiadings, with respact to quaftlon= of fact which
478 supported by asvhitantial avidence and are therefors
conclusive Izageian :5—3::459|¢;. HizAl show that the City's
zonduet “doas et lead one coobelleve that = arnbils. collookjve
bargalning ralakionship exists boruwasyn the parcigs, * thae
"ITlhare wa= no fndicacion of 4 willingnase on tha part of
Ehe Cicy o arbitrate;" and that the fgriavaiioe procodiiEs
previded dn the contract doks not culminste in a Flnsl and
Binding decision. It may end in'a ‘Einding® desleion, if a

majorlty of & sixemsmber comtiffes formed by the'city. tanager

ant compriced of three cley and three union represenzasivas
Can reach agraimeps.

It should ba héted haro that the Ciry's peliepnce aon
section 35—31—31ﬂ. HoR o ls-misplaged. It clalma =hat tha
Hection lé s legislative nandate that sublic eholeyers ace
not bound ea o e2n tp Einal aps bindirg arbitcacion; Ehereby
nullifyving any contrary BLAMN rolingi In Fast, the sessién
10 pesnissive; net sandetory. It merely slTows the pactios
to agree. volontapily to subnit asy or all f=ssugh £5 Fifnal

and binding arbitracion. Mo such agessméns vas mofe hers,

—— ™




nar ‘does the sanzract peguize 4, which =0 we hq:l-'u atacad;
L5 o= basis forc poc defercing 1o thiz pesa.

Furchermora, the RLED iﬁ_ﬁgpzral Ammricanfrenz. Lgrp.
3I7E, 228 WLES-908; 84 RPN 1483, hold o tha Coliyer
dostrine 18 0ot applleakle in chies ir:1.:'|:11.r1r=g tillagad lrterfarancs
vith sectected rights o erployrant Al sordmdnetden Intantos
to eocourdge or discourage the frea ntercise of those =ghte,

#e sections 8la) (1) and (3}, MLHA and smetlbohs I5-31-401 (1)
and (11, MCh. Tha charge have inrolwvas Eieh allogad viplstiong.
Daferral ie inacpropriate in this caso.

UNFAIRA LAME PAACTICES

Fegarding the chiasges them_u:'u“. the Diateist Coure
concloeted "that there 13 subgtantia® avidense on che recocd
considerad mx a whole to support the findifiss =nd conslusions
of the Doarc with regerd tg the wolnelans 68 Ecobiasn FH—1 =
T0L4LE mand (31" haidin we agree;  Withoot whding throughk
the wealth of avellable precadant progounded By thie hearings
examines, wi Will sinply restate his detesmipative findfngs.

Al o cactden 15-3I-4074L), MCAh, the sxaminar Townd
“that tha fact that Mg, Ypung had ‘& Fecord nf filing grisvancas
affected the Judgrment of those city offlotals respohEibls
far leying dm off and keeping 2 persen with less saniarkly
o the payroll e = lsharer,® Motdve 15 -nec the cricisal
alampant in thin wioistinn:

Al to mectios 309-11-401(3), the exaniner foond thatc
"iTibe wvidence clearly points ©o the eonclumion that ths
City'a dimcriminatopry motive was a Factor, apnd prabiabiy the
damin%}a f8ic]l factor, In Its deciston b Lay .off coapiainant
and tﬂéfﬂb? violatp &he sgreenent. Tis astidns cadoed
uhrest among unicr aechays and bad che effect of disgoucegzng

memoecahip, *




""I]-L":'[' FOR™  TEST

The City golliess here on Westersn Exoormsinabay On, .,

BT B, (Oth.Cie, 9773, 565 F.2d4 1114, which pratan blas
rule that where a discharge is motivaced by both a lagitimnes
busipesas conaidecutlon and protoetod wnlon nuti&Lty, Ehe

tent is Whobhar the businens reason or the peatested onion
aceivity: o the mavipg gauss behind the discharge,. 565 ¥.24d
ab 1118, This Court adopted essaeniially the ssme tost in
Bogard of Trusteed of Billings, oto. v Biaka (10797,

ﬁﬂnc- o B0 TR TTR, 9Ty X6 B Rep. Z2HO, - Z2090

In this cama, although the Ybut for® toat was -nok
kitilized by the hearings oaxambnar. he $41d find, agatn, “"thae
bhe Cley s diwsclminatory mocdlés wag a factor, ol BecBably
Cle dﬂhinﬂ{i (#le] factor, in ftg decision to lay oft
complatnant.”  The recocd ampiy demonotraton that protectod
tnion ackivicy was the poving csuse behind the dischacge.
CEROES-RPFERL i

decbicon 19-11-4ai(4] makon ic-an unfaire Lahor peacilen
for an damplayer tos

"4l dlashargn e othardise disoriminase

against an epployee bocauae ho has signed

af Tlied an-affidavit, bekcicion, oF conplaink

g given any information or testimony . under

this chaptar;, + _=

The Bosard found thors wia a wiolation "afber ho [Foung)
Eiled Ehia unfair lobor proctloo charge bocause he was ook
cal'bed hoack- by the city.”

Tha DintricE Coorh pavicced bacauce "any allagad
rictation of pubaestlon (41 sust have ocourecad before. Lho
filipg of etha guntfaly labhor practico charge; oot aftecwnrd. ®

Hespondentzs do not contend that ££1ing a gricvanco is

cguivalent co aigning oo Eiling an aEEidavit, pekitlan, @

goplaing,  Inatead, thoey poing to tudo AELTOLOGE

-H_- —




"39-31-407. Amendmont of conplaint;  Any
conplaint may bo anended by the complainant
AL any tipa prior to the dgpuande of an ardes
baged ‘theredn, provided that tha shirged
party le not unfuirly prejudiced thecshy.®

TAT=11-dte. Mxdlfication bowed of

findings and order.  ORLI1"the recocd in

= procpeding ban Been Filed in districe

gourk, Ehn board ac sny time, upon reasonshla

notioe al bn such makker a3 ic considers

propag,; may modily oF nat aside; in whole or

Liv part, any finding oo orday midde o issocd

by Lton

We agree thac ¥oung was diserdmlneated aqainst alter
thia chagrge wam £iled. Sinde be could have amended hia
conplaink &0 incloda that discoininabicn had it noc already
been-part of his original eomglaint, and sinde the ity
oould therafors not posslbly have besn prejodicad Bliscsby,
Wi raverde the Distiict Court gn ehis palnt and grant the
aroip-arpaal . Thin doder of the Bongd Lsi relnstated.

AMIitred in part, eeviersed in part.

JusLicii

%]HL.; 4 ,E'J:-M-":‘-:H: tr

We Consiss
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LI TRE - MATTER OF - DNFARIR LAROT TRACTICE:
RIUCE YOUNG BY CONSTAUCTION AND CENERAL
LANORRERAEY IOCam HO 1334 APL=0TO,
Raspondont sl Comploinank,
v

CITY 0F GREANT FALLS;

Pleinbiff snd rppeilant,

Appanl from: [Hacrcict Couart of the Elghth Judlcisl Districk,
In apd for the Cownty of Cascade,
Honorabla Joel c. Rath, Judge praslding,
Chundel of hecprd:
Por spper]l lents

Ravid V. Gliko, City Abberney, argued, Great Falla,
Moneanas

For Eoapondent:
Han. Milke Graely, Atbtornoy General, Helana;  Hontano

James cnrdner, Bd. Parsonnel Appeals, llelena, Manbanm
P, Patrick MeXlttrick argued, Great Palls, Montana

fubmittods: . June 10, 188)
Dz bdod - huqoak Ah, 190)
Piled: AUG 20 ]gﬂ'

{:?:}m W_E‘ : J?I-:ﬂ-'! ﬂz#.fler'r: ; I'T




Mo, Justice Prask B.. Mees Lo, JOrc., delivared tha Opinion af
Elie Coaiet,

Thinw appin]l [ollows an oeder apd Judgrenk of e Bigheh
dudlektal Digtrick, Capende: Coibnky, depyling o ootlon s unend
antd diamissing appellant®a getltion for judicial review. of a
decision ond order of Lhir-8tate Poard of Personnel hapeals,

On Jdapuacy 10, 199%, raspondant, Constbructlon and
Cencral Taborers® Ondep Local Bo. 1334, APL-219, Filed nn
upfaly loboy prackico chardge with the Mpntana Btate loacd of
Tergonna] -Apnenla. Thig chercge wads Filed on behalf of Bruce
Yound aguinst bappellant, City of Great Palls. Appollant
anadered and denied this chacge, whecrsepon & hedpring wos held
by an exppines Fof the Board. Follewloo the hearcing, kthe
graminer on Gotobsr 12, 1979, isaged [ipdipge of Eact,
conclustions of law arnd & cecomnorided n:dﬁr. confirmim Ea

part; ke unfaly Jabar practicn charga.

Appellant £11ad oxcaptions and objectlions to the decisicn

repferad by the hedrbngs ereniner. B review hoarlng Wag
then hald and the Board of Parsonned Appesis confirmed the
racommanded arder.. & Lipal order was leocousd by the Dzacd on
Februacy 21, 10060,

o March 2L, 19080, sppellant petltloned e Disrcice
Court for Judicial review of the Final oardase. Hecvice of
i pokieion and a compons wao- acknowledged by Young, the
gttorody geparal of Ehe Stato of Montona-and the Poard of
Personn=1l Appealn. A&ppelisnt, owoever, Gid net taeldda tho
Board an o named paety o0 the palblbion.

Respondant, on April 21, ¥%840, moved to diesisn the
petitlon for the reason that appellapnbk failed to jaame kho
Hoaxd as a party within the M-day Hmitation predldad tor
in section P-4=902, MCA. On &pclil 3N, 1900, Appellant norod

to -mmend: L ks pelltion to add the Board s= mopacky, R




nearing an the mattor wak held in tha District Coort on July
24, 1580, 9o Joly 29, 1980, ithe court issted A mensorandis
caviglon and order; denying appellant's mation 4o arsml Ehe
jdtion and granting redpondent's moelon bo Afumd B, Judgnans
Wan o eEntered, and the Clty of Ceant Palls now apposisa,

T #it]le {zsoe on apgenl fg whoelboer the Btate Board of
Perannnel Appeals-i1s reguived to be desionated as a THTEY on
d pacitian For jodicial raview.. Ho hald Ehst the Sento
oard of Tecsonnel Appeals i# oot reguived o be made’ a
fAarkty.

Section I-4-T02, MCAh, governs judicinl review procecdings
nder khe dsigistoative Procoduso Aok, ineloding reviow of
decisinas by the Reurd of Personnol Appeqle. 'That stacuoe,
in park, proyldes as Follows:

iR fa) Prooesdings for review shall Lo Lascitoted
by Eiling-a petikian in distcict aourt =lihin 20
days after secvica af the fimnl Aesirion of the
agoncy or, §E a hearing Is requoscoed, wichin 30
days afler Lie dacisfon thereosn. ErSept as other-
Wiz Erovided by statule; the pobltien chall e
filed dn tho distrdet coure Eoc the coinky where the
peakitionear resides o has his principal placa of
business or Whers the agency malpbaine ite princi-
pil affims. Copies of the petition shall be
proopily sorved cpon the agency and all parkieds of
Encoed . "

Thae anly basip for dinmtquing thi= petition for qedicial
review (o the olaim by rospondent that the Donrd io an
Lndisapanzalle pacoy within the picview of ltule 16, M BE.Ciw.T.
in perctinent part, REeia 19 provides:

A pecsonowha is gubjact m servioe of proocessan
ghall be jodned &g a party in the actlion E€ (1]

Lo hln phaenees copplete fellef cannot be acoocdod
ampong those alveady parties, or [2) he almiimn i
Latarest relating o the subijeck of the action and

ig oo sibuated that the disposition of thae actlon
in hiz shaonco nay (i}-a9 @ practical metter im-
pair or ippede hid ability bo protect that inker=
est o [£4) leave apy of the parsons alrcady periies
oubiect to o subatnnbial ciek of inrurr':m donblo;
miltiple, or obherwise inenpsiztant JhlJHdtiDﬂ'

Ly roagcn of Hid clabmed intdfedts o o Y




That# is gome- suppork For bhe propogition het an
adniplktrativa agency nukt be jodned onder Role 109, HoR. iy, i,
HSap SEith w. Counky & Bl Puds (1836}, 47 Calo.dpmpm: 3]6., ]
P 207970 Civil Serv. Con'n of 0. & Q. of Denver v, District
Couet HEI'.'-jIJ. 106 Colo. 306, 527 D.2d &1L,

We beliove cthat Rule "I98, M-T,Clv.¥,, doog hak, by 4un
fermd, contamplate dpclugsion of an adminintratbive board as
an iodispenaable party for pucposes of judiclal review.
Hhara the legislature has lpeended for asltiinistrative lodios
to 8 made parilen, they have Hpecifloally o0 providod, Poo
example, sectlan 38-51-2810, MCA, providing for judiocial
reviaw &f m declsion by the Bonrd of Lebor fippealn, proviidsd
thaol &he PEmployment Security Diviaion shall be desped o be
& party in any astlon For juddiedal review. Yot whan the
lagislatuce cnackad 2=4=702, HOA; f6 provision wis sede for
natting: the "board®™ he & pacty fof purposes of revisw,

Our court spoouceges a Ilbaral interpretation of procodural
rules goversing judicial review of an adninistrabive boarcd.
F.W. Hoolworth Co., Ins, ¥, Fuployeent Seo. Ddy, (18013,
Mant. . 627 #.24 851, 38 St .Bep. 694, Juskice is bost
fecved by avoiding an ovec-tachnlcsl approach and allowing
Ehe parties to have their-dey in courck,

We hold Lhat the Boarcd of Persgornel Appeals need noet be
B party ko procesdings for juficial seview, #ocordingly,
the Distriest Courk order apd judgment is roverssad, and the

cafg retiandod for procasdings in accordance wiith thie spinicn.
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ML, dustlce Uene B. Baly d1ssenting:

M dimzant,

LE 15 krue the gotdboke does Kot cpoclly  whethar the
aqency L8 fequiced LG bE momed gn s Party In the pebitlon
[or revigw and does nok appoar to make the agency'sE Jolnder
mandatory or jurledictional [n nature. A Ehlrey-day
Timitaclon on tiling a petltion for Judicial roview;
howeyer, had been lbterprotocd to mean Chat any challengs to
the sgency actilon wmusc b petfectad. within the fequiced
thirky daye. Fot fection” In thln regard smust laelade che
corresy joinder of all® partlos required to be jolned under
Bueke 10, HaRCiw. Py Ses BRiLh . County of Bl Pa=zo |1579),
44 Colocdpp, 316, 693 P24 978; Clvill Secyvice Comnismion .
Dietrict “Court  (19¥4); 186 Colo. 308, 537 P.2d 511, (it
ghould be pointed cue  that Colorads has not adoptad  rhi
Adiinistraklve Proceduro Aot but provided for a Judicial
tevlew of aehdy potion fn lts rulos of clvil pEocedure,
Bule 108, C.0,C.P.; under which: the above-cited cases bero
decided. )

If this interpretation [e accopred by choe Coutk, then
a propar jeinder . af theae incividuals of sgencios desps=d to
pe ossontlal or-indispencablie paccies e the petitlan, nder
Helle 9y .I-a.EE.I:iv-b-., Aust be consldersd & furlsdictlonzl
regqiileensnt to be katisfled If dimnissnl Ie to Bp o aveided,

Bula 19, M W.Civ.t., provides in FoELlmenk parte

A porgan who fo o subjeet to ssarvice of

praocess shall be joined nom oo parky In Ehe

acblon 1€ [1] In kig abssnce compplete reliof

Eannot  bo  aceorded among thoce  alreaady

partiad, of (2] he Elaink an incerask

relating to Lhe subject of the acklen and is

50 Gikuated that the dleposition ol the

sckion in his absence nmay (1] a8 & practicy)

fatter. lnpatr or. impede his ability tao
prokaak that intorest . «.F




Hege, appellunt 15 atbeémpting to éhallonge o declstan
dhd erder ef the Boged of Personnel hppeala, tasued in fur-
Eherance aof ity docy ao h guasi=-jodicial body ta edminlster
Ehe public policy af this Btate as ser forth In- Ticle 39,
Chap. 31, HCAh (Cellective-Bargainipng for Peblic Employeos);
In Eunctioning to peopoke and advance thizs puablle pelley,
tlie Board bas & duflpnite Interest in the petibtion eh 1eview
and, @s oA, praceleal mekzer, mest B jolaed ko lnsore a
cooplato and Juit sdijuedication of chat inleresd.

The majarlty, of coerso, dlsaEress with chis
conolution and  s@BeckE that bhe Board 15, by gome Fiberal
interpFretation; excloded from their revlow hearing In court
arul  Ehat  "jJustice iep beat seewed by avaidlig an owver-
technleoal spproach and’ alleowing the parkles to bave their
day h gourt.® He do not undorstand haw yau iglve parties
theit day ‘in court by excluding khes. 1 suppose §t depends
on Whisge ay L being gored,

HhLL the uu}?rlty fails to realize, howover, is Ehak
in this ease o Jdelpder ol call esgenkfal partiecs within khe
LhirLy-daw limltatinon periad in: =& jEiiE¢JELl“Eﬁl

Pogubrarenk s RE° s tongeguance gl itn Joroldletionnl Ankike,

1 @ paELEy is deened casencial or BECeSsacy 1o the
procecding; thak party subtometically becones indlspangable.
THis o fe way depends on a2 liberal conserocidon e oblian
Bl [=derving 1inqn!=u5 rolied wpon by thoe najorlty-

Thess essential Jurisdiccional coguicemonis nesasEsTY
o perfegt 8 perition for roview ousk be satiafiad oo weak
mthacity In the reviewing or appellace tribvunabz A fablira
to sabiefy ctheses requirementa thus Laaves Lha Ol E Wikl mo

adjudicatary or roviewing poweri mno jurisdleelon to act; and




nt discretion to romedy or wilve the juriodliciional defacla.
Hore, appallant appears o have  falled to wesp Lhe
Disbriei Court with jJuriedicblion ta consider the petitian
far- feviow,. 10 this i the @ass, then bthe court @ad unable-
ta enterialn appellest's mob Lol Eo anend and was LTelt wieh

no o altecnative ok to dismiss ele aockicn.

We would atfirp che judgoent of ;vthe District Coure.
T iﬁfﬁ {r
_Adeaag by —
¥ Jdustice

We popcur in the tesegaing  digsong:

_ ?:E':::EE‘_"EF %M

Justice
. "’_{'é..ﬂ-';_-é..'f _z‘.g.".'.i_"- -
dugkioe
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HAARD OF PERSONNEL pppacs

I8 THE DISTRICT COORT OF THE BTSN JUDICIAL DISTRICT OF ‘T

BTRTEOF MONTERNA, TR EHD POIL THE COUNTY OF CASCADE

0 T i o o o . S -, e, e g ) () N i, . i 5 i s S i - . e e e e e i

I8 THE HATTER OF UNFATR LABDR SRACTICE: )

WHUCE YOUHG BY CORSSIUCTION AND )
GENERAL LAIOMERS* LOCAT HO, 1334,
LFL-CT0n, H
Cinpplalnent, | CRUSE ¥WN. ApV=00-2104a
gl | POHEBHGRRNDIEY AECTS1G

SNO - DRDER
CITY OF GREAT FRLLS; i

Hefendant . i

Tho Oatoendint s Pebicion For Jodicdal Revlew wan oo oo
Oetaber 21, 1901, Tho Dafendant Was represented by itn aes Brney,
Mr, Dhwid V. Gllks, and bhe Complainant wos represanted by liw
dbbarhey, ‘Hr. &, Patrlck Hehiteoick.

hriefs in Support of said Petition and in gppeaition Eharebn
Bad been £819d by bLofh cosmiel before the hearing.

Ocal arqueont was prasanbed by sach lbterney. The Coock chen
Eaok the mattor under sdvisement and now entecs’ the Following

Hemocandis Do il an il Drdags

i
MEMOHANGUY, DECIEI0N

Thile 2ake davelives Broocs Yoy {Young) , tho Construction
and Oancral Labaoraes' Looal F1334, APL-CI0 iUnlon), the City of
GOreatc Falle joivy), and vhe Doasd of Persgcomnel hppeals {(Board).,

e ¥ound wWhe Lald afl iy e CLEy nn Oekbolvas 35, 1970,
Young'n Uplon Eiled o Dpfair Loboe Pracbice hecgn with Ehe
Boatd on JoAuary 10, 15790 Thac filtng colminnted inm a‘heariog
in Hay 1979, before o Rearinog Examiner, his deciglon dated
Ocbtabes 12, 18959, ‘and o Final Ordor by the Posrd doted I:lﬂ:-rl.:u.r:.r

A1, L%Ep. The Board found anfalr Ishoc prackless’ dommleted by
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Llie City, ordored refinstacenment of Yaiupg plus paymept of back
Woiten , benefictn aml intercot,

Un Haroh 21, 1980, the @ity [iled herein ks Pesdlelon for
el lal Hovidaw af the Pinal Grder of the Bogrd. Taoamg's sTtorhay
FMiled o Motion te Dismbss the Potlilon for Ehe resso that tho
ChLy had Esiled to jeln ag indisponstbis sarey, Limoy Ul Demrd,
This Courk granted tha Motlon wnd an gppaaEl to bhe Montaaa Suiceno
Court follewed, resulting bn o teversal of the Order diEninning
the Petition, and remanding thae case ko thisz Coaurk for & raviow
uf bhe Patilion,: (Hontansd Suprans Coudet Depicion pOR=16T7 decddod
fdcgust 23, 19815

Sectlon 39-71-401 thru 409 MCA are the colevanl stabutory
provisions to this proceoding.. Thoss sections dofine an unfair
labor practice, uranc the Board jurisdiction to Femady viola—
tiona, aat forth the procedors fee hearing chacges of unfair
lnbor practices,’ wnd describe court eénforcensnt and roviou af
Lhe BHosrd's Ordar.

Tha tinfaic Labor pracklce ohargen filed with thie Bonrd
by Eho Oplan alleged that the CLEy Sopmlitted s violatbion of

wach of the Five subseotionn of Eaetlon 3é-ll—dﬂ1.ﬂgﬂ1 Thi

Hearings Exapindr found and conelodad Bhak ehe alleqed violotions
ul Wubpeotions [3) and I%I Wire el provan.  Bowayver, he found
that the Clty had committed an unfalr lebor practice undar nube
seatlons §Lly |33 and d). Hange; felnstatement of ¥Yoong was
orderad alopg with payment of hig bock waoes; beneficw, aod
bntarest sinco the dote he was laid off on Devokar 31, 1970,

Tha City ‘ehallenges the jurisdiceion of the Boasd at the
cbteat, contendlihg Chat Young"s nEninrity status or lack cheteof
iw govaornad by thi terms of the Bollective Hargaining Adresirant
between the Unlon apd Bha Clty and if %nunu has & oomplafink At

fihnuld Invalva a4 guestion of coptroct fnterpretation o he 1ik-

Lgnted by Young and the Union.and the Clty in Pistrict Court,

u?-
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Tho: Cicy coptends Elink: the airedmstancas) of Ll onom do noe £l
within any of cho unfaic tabor pEagtioes datalled in Sacklon
39-374400 MOA ot thedafore the Boacd hes no furisdiction and Ehe
Final -Order oF the Aoard midt his rEversed and Lthe entice matter
dimminhed.

i Enyleding the tesnecdcipt of £He hoacd's Eapiing thic:
Clurt notes that page § ofthe Collecoive Darganing hpresmsntc
lan ssshilbit admitted into avidencs ab Ehi Nacring) is misakng.

The Jjuriadicrlopn fssve; always a coucial issie in ony ledal
provesdliy, was sddrcessed by che Eopritos: Examlner im0 fSis Fimt-
itogs, Conslusiona and Necommendad Order beginning nt page &
therent. 'The Examiner conclodad that the Bogrd did lsive Fur-
igdiction and that tha hoard would not defar to L grlevanog
procedilrs matabliched Ln ke Collacpive bnrgeining Agraemsns
because there was alleged erployor dlacrimination or interfer-
uhcd With an poaployes's protoackted rlghts and che arimvanog procs-
dure dicd foet torpinale with binding arbitrations This Coprct
afTeea With the cessoning of the Hearingsa: Exasiner and add i e bingally
holgs that because an orployes nay have Ceconrse toa digtrict
quurk &8 &:pomgible choico of forun to flle his elaim (peesthly
& daclaratory judgmeny action) does not Eatresloss him Srom TLlkng

T

nn unfale Labor practics charge with the Board (T he gan dneect

ocatatdtory violation under Socbtign 19=-311-401 MCh.

The cleys nttorney also challenges each Pinding of an
uptuly labor practica, i,e., subsections {1}, (33, and 4] by
Ehe Heatingd: Exominer. 'This Sourt han ceviewad phe vraisccipt,
congldared the Petivion and Ele Briefs in support of and 4n
opposltion {herets, and-concludes that there is substsntiol
Ay idence on tho recorsd gonsideccd s a whole Lo Support bBhe
Findings and conglupione af the Board with regard to Ehe vislations

of Sacilon 39=31-400l {11 and (30,

Hewever, this Court diaagresin with the Eindings of a violstion




of 39-31-40144}. . Subseotlon (4) refors to s public apployer

dlecharging mn apgloyee boecavss he hes grgued oo Fiilpd an sffida-
vit, petitlon, or.Gowplaint or given any inPaimacion or L Eimany

wnder tha Atabite. The Haaprings Examiper ndmits Ehak amn mpln}'l.ll."u
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Filing of = ofievdnoo: pursuant ta tha provizbons of grimvanoo
procedure contalned in 2 Collective Bargainlng #groament | rot
Liiziuded Within the dafinltiom of filing an affldaviy, patition,
or eonplaint undér Subsactien (4]. Tha llsarlogs Examlner qoos
on to redson thak the City has violnted aubeection [4) bBecsune
the City refused to rehice ¥hing afeer he £L10d hid vnfair 1sbor
practics charge with the Board..  This: Court concludas that any
allaged winlacion ol subaactlon (4} muat hwve oecorred bafora
the Fillng of the unfoir lador practica chiitie, not aFterwird.
Thereforce, this Court coneludesy that tha Slosrd's firdingr of &
violation of 19=31-401(d) by the clty nupt be reverced.

This Uoure ‘noraso-wich bthe Pinal order's Fullig thas thoe

alleged violahicny wpndar 30=171-401 [2) and (5] were not proven,
LFHIFE R
THENSFOGIE, IT IS HENERY ORDEHZD that the Board's Flond
1

grdoerc darad Febouacy 231, 10900 is =FFicmad roept ad Eo Eint partk

Finding o winlution of Saction 3%-31-401(8), whidh i covarsed.

BATED this' 2% ‘day of Ootober) 1941

Qo A7 FEGELY .
m::ﬂg&- JTON0%
Lyl Dawld ¥, iilika
0. Prtrick MoKlttriok
Banest pf Fersonnoml Appeals

Bk Greoly
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I8 THE PTSTRICT CMIRT OF THE ETGHTH JUDICTAL PIETRICT AIF- THE
ETATE OF HONTAMA, TN ANP FOR TIE COUNTY #F CASCAPE
IN THE MATTER OF UNFATR LABON PHACTRCED |
GROCE VUOUNG BY CONSTRUCTTON ANP |
PEMERAL LABORERE® LUCAL MO, 13354,
AFL-£10, |
Ponpladmant. | B, APV-B0-404
v | MENORANTUN PECTSION
CiT¥ OF TREAT FALLS, | gl it
Pefendiani, I
The Cinpladoand ' & Motlon fo Pisndss fhe Citg's Pefidiog
for Judipinf Revdew hedede wad heasd em Jufy 24, 15580, The
Complalpndnt wod xepredented by affonmey, da, B, Madadch
Metdgesdok aad 2He Peiendidad wdd sgprcsented by ntlotnew, Ma,
Pavdd V¥, Fliko. .
ﬂt?f angunend wos cpagaended B btk eonnend . Badiefa di
Rupport nf and £n opposdllon Lo dald Hetion ta Plandad bl
been gited padon 2o the kedxing.
The Coudt, hdving ceeeidered #he Pedifion, Moblion, the
bxdefs, amd the vl nagomenfs, nod ealers the JoEPoning

Hemomnnifwn Pecdadpn and Qades,
Hﬁﬂﬂﬂ&HF"ﬂ RECTETON

Thee ddfn of Cnené Talffa. filed ids Fetdidom gon Jaulledat
Rovedn of ¢ finald decisdon ddsuwed on Febaunan £, 1080, By £he
Bopad of Persopnel Appeady, o braad effoented, £o fhe Peprac
nepd of laboriond Indusdny of the S4nfe of Menfann. Sgeticn
1-15-1T05 MCA:

Séetion £-4-TOE BCA pdveikns Lhe pasdedorn foa cndfdnding

jusldoal aevdew of a4 fipdf adiedniatantive apenal dieddadan,
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Geneaolly, 4 pefition mast be §iled within 30 dajs affes
dervdee of e final decfilon fn the distaiot dount whpre the
pridiioned qeadded pud capded of Lhe pefitionm skalf lig pranpt f
dedved upon Ehe ageney and wPF padiias of ‘veooads AEE Chode
ﬂﬁquidinzuia were aatdlagied hiﬁniﬂ.

FEosd-eaupinl do thiy deccedon fo wofe Lhad Ihe stmiede
oA 00T NEA does wod gpecify whet peasans or mgencich shodEd b
named w4 pasfics im the Fetitiom.

Mhe Conplainant's pesdtion 4 thaf tie Beerd 04 Vissonmel
Appeals L4 am dnddspensable panty Lo the juddedal xoviow pao-
ceeddng amd becacase At s nol do mamed, rhe ditempled judiciunl
Adwiew was net propendy panfensed wdthin Lhe Lindtzd 30 fayp
time pexiod ond keoce the dlsiefnd poutd ii aithmet (aefdbilietion
Lo deview the anflex qud fhe Peddiivr nuad b dismissgd

@ the ofned hand, £he Qido of Gaeal Filiée rnteieala fhat
the Heard o4 Peasonne? Appents 4 nod an Laddapensable paciy,
Fhat saed Boand wos premptly served with pascrds, fhat ©f i
eLean gaam fhe affegatdons comtafaed fn fhe Pefition fhat it
44 Cie Bowasd's fLnnf depdsdion dofed Febniaay 1, 1980 Lhie'da
heing wppecfed, and kence the PLyExict Coudt hea (paisdictisn
P Lhe PefidLion and he Foasd,

The prdvale peayoms who wiae payiles in fhd gdminisdaaddug
agenity preereding aae ofap pastichd da The Lndtdnt keuden pao-
ceeding aud these L4 po preblom as o them, NHoewever, shootd
the Bonnd of Peedonned Appeals of the Yepantnend of fakon opd
Indusfag oo a panty Lo the jodiccaf xpvediw procecding?  ThHis
Count papcfodrd fhat sadd Hoamd £a o necpddany pardy mid Lic
fedfuneg fo mone Lhe Gooad od o paaliy dn £he Pefition tondfitulfes
o jafnd dejecs Ln Lhe peafeedion of the seuedo pAoceeding,
chals this Couxd of Juadisdiction hervedn, and schireds fhie
Mefitun to ddemissal,

The coaefutdon of £his RaiaL da peesfly based gipiiy Afafementi
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cantimed dn ¥ Hqﬂjgg_iﬂi. ddndindafeafive Law, AT, Hhich

panvides Ln paak:

Wohexe sclief on ecwiow of eotion of an adwoin-
latrative ageney id' sensht Ly Cowkt,. Ihe abigned
oh o= HECEALMAY poaly May preclude She ghanbing
of tefied. Who ane Aecedsaty oA pAoped paslizs
in @ progeedina Lo agvlel aganty apddon A4 Laagely
pefeaminel by sfasfufes governdiog the peafivulil
ageacl; the mrfoxe of (£5 popdss, nnd She effeed

of Ehespreaciie gl such pocexs o L s

"The adolpistaatiud agency whose netdion L4 annght
Fo be rovigsded may B, nad npamad Ey 4 a2 jep-
Ladak)f, pPATPLE, and spffladpnt poary, Fij e
tipufas At h&m heen fdefd 2hed che acddad of ni
adrdidafantes maii iind be clizffonged #xcEdT v @

procecidipn £ whioh ke daca panty ; o 5 M

Mo fuddher Butiaess Lhis Cowxds dectsion hexeln,
affepdion Lh dineeted 2o "Hamdbook o Afniadafrabive Pieecsdors"
By Roged Tdppy, ot pege 105 thentof wheaein a dcnple petifion
g0 Judiedal soyelm is 4et forth.  Said sample petition de
nomimated the pasty seebing £he vevien ad $hd "PFeditionean”,
aid efeanfy Endicotes fhe ndnimlsfestive ogracy dnd Lhe Suceedd-
fud parsy i thie dedmindatadtive praceding a4 The 'Fespondents’,

The ﬁni{unm to Jodn fhe Heahd oy Peasowmaef Appecfs ai @
paady dn dthe Pedcddon fon Juddeaf Rewiow subieets the Mefolion
Lo dismisanl opd dhe foet thad safd pem-gardif SonAd wado dpmwiid
HEfh prooesd hdaedn loes mof mabe the Tooxd a panty when Fhi
hoaed wns woet womed oa 0 pasdy Redpondens.

The Citu’s Moflon £ Amend the Pefifion fo add the Bpaan

pf Pexsepnel Appenti xs w paéty, which wak §ifed on Apeild 30,
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rady, comes Lou Lofe heécnuwad the Fetltdioa whicl sisf mine
fhe peeqsdeny ppatied, musd be fifed althin 30 dagfd nfdan
deavice of the agessded! findl deodbilon; amd Ajcil 45, VRED
44 Begond badd 30 day pesdiof whkich expined weas the eml of
Hengh,
JEVER
THEREFORE, TT 15 HERERY CRUEREDR thot the Respondent's
[Exbefed Conpladndnt héadin] Matdiom 2o Pidmisy the Petifine
fox Jodiedial Rewddor L8 ghanted.

DATED £hda 2095 ey of Tuly, 1940,

ced P Pataled MoKiftaick
Pavdi W Gedke
ke Freefy

Hoasd of Personnel Appeafs
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CITY OF GREAT FRLLE,

e L. Leld. FTILAMASES LJAL I'Lﬁbl_.{lﬂnj_-. JLE I

TH TUE MATTER DF UNFATH LANGH. PRACTICE [, d-Tu-
NRUCE. ¥YOimd by CORSTRUCTION - kD |
GENEAAL TABOREIS " LOCAL BO. 1334, 1
RFL=2L0, |
4
Comglal nant; i
i

o d FIHAL OROER

¥
¥
H
]

fnfeandont.
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THe Findingn of Fact, Concusions of Law and Bagnmmended
Drdur were issusd by Bearlig PEzaminer Jack B. Calhoun, an
ﬂ'l'-;l‘-ﬂ!lhl.l" 1z, 1374, .

E!-I.-::upLL.nn:. g Dbjecticrs o Pindlnos of FPaces, dppolusigng
of Law and Hocommemdin Order were filed by Davad ¥, Gliko,
irpat Palls Ciby hrrorvpey, on behalf ‘of the Bafandant, op
Octobor 11; L5749,
hfter roviuwing the record and conaldaring-the bciofs ond |

aral arqumints, the Board orcdars as Followd

L. I9 15 UNEEMERD, thak the exceptions of Oofandant $41
the Fearing Examinoar'ns Flodingi oF Pack, Copoilusiong of Lau
il lecommanded Order ave Bapaby dienbad.

I. I I OneEEEO,  that ehis Board khecs fare wdopk o
Findlngs of Pact, Canclusions of Low and keconnended Drder an
thee Floal Ocder o thils Boapds

WIED this ___'E'__-f_""_r day of Pebrouary, 1904,

UOARN OF PEHSCHMNEL REFEXRLE

- th =7
51‘ [P ] ] - e
Brant Cromiday "
Tl FsiEn

Lk = T

,._-.q.' i .|.. i I"*':I"||F.a-.:l:!| il !'-:ul"' l'. i e :|| 3]
e e
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STATE OF NONTRHA
HEFORE 1HE BOARD 0OF PERSONHEL APPEALS

IN THE MATTER OF UNFAIR LABOR
FRACTICE KD, 3=70;

BRUCE YOURSG by CONATRUCTLON AND
GENRRAL LABORERS' LOCAL NO. 1334,
ALE-CIG,

FINDIRGS OF FACT)
CONCLUSTONS OF LRW;
AND RECOMMENDED CRDEH

Corplainant,
v!-lr

CITY ©F GREAT FALLS,

e e R N S R —

Defendant.
iﬂ:i:tliiii-lj.iii-'rliﬁﬁ"l-

Qi Jamoary 10, 1979, Complainant 7iled unfair labor practioe
tharges agalnst Defendant alleging that the City had wiolated;
(L) 33-31-401[1] MCA by laviag of P Bruce Tounrg amd: kesping a
percan with lees senlority on and beocausa of Me. ¥Young's unlon
activities; (2) 319-31-401({5) MCh by foiling to abide by a ssvtle-
nent of & grievance: £ilad by Mr. Yeungi (3] 39-31-401{2) HCA by
interforispe with the adninistration of Ehe wpion; (4§ 38-37=407(!
MCA by discouraging union nenbership: and $50 3A%=31-401{4) HCA by
dlecharging Mz, Young, Thoee charges wartd ldentified at a pre-
Imarlng conferance held an March 21, 1979, & farmal hearing,
under authority of 39-31-405 MCA, was condectod on Bay 15, 2979,
Hr. D. Patrick McEittrick reprecented complainant: Me. bavid v.
Glikn ropresented dafendant.

I 155UEE

1. Whether the Board of Péecsonnel Appeals has juriadiction
aver thio mattar,

2, LE tha Board has jurisdiction, should it defer ta thas
gricvance procedurs which exists in the contract bebween the
Union ‘and Cityy

3. If the Board has jurisdiction and does not defer to the

| #ontract grievance procedure, did the City commit, by fts sctions
324 :

which affectad Mr. Toung's employmant, & violation of 39-31-401

HCA?
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Saned on the dubstantial esvidenco on the record incleding
fRplh Lesbimony of witneeees, | find as fallows,

1TV FINDINGE QOF FACT

1. Brice ¥oung was énployed in the Street Department as a
laborer: by the City of Great Falls from Mareh 20, 1977, to
December 30, 1877, He wos laid aff until May 2, 1978, at which
Eime. he was recalled and worked unkil october 31, 1978, H= was
laid off again eénd, as of the date this matter was Board, Had pot
been recallad. He Was nob laid off for disciplinacy reasong.

24,  Dburing Mr, Young's tepore as i eliy enployes, ho filed,
with the aspictance of & unlon official, four grievances under
the colleplive bargeaining agreesment bebween the Craft Council and
the City, The first wae filed when he was assigoed te the Water
Departnent while apother enployee, Havold Spilde, whom he con-
tonded had less seniority in the Strest Depactment than he,
Temained in the Strest Departpent, The grievance was resclved
upon Copplainent's transter back £ the Street Department. The
nooond grievance arooes over Mr. Youlg being sent home For lach ofF
work without pay while the other amployes, Harold Spilde, stayed.
The grievance was resolved when the City pazd domplalnanl for
Faur hours. Mr. Young £1led & third grfievance when Rarold sSpilde
wag placed i 4 pernanent position over both Complainant and
Omrald Hagen. Me, Spilde was removed from the positiocn and
replaced with Aagen, The fourth grievance filed by Bruce Yound
uitimarely resulted in the filing of tMiis unfair labor practice
chiarge. In hig grievance, he contended that he was luaid off at
the end of Ogtober, 19570, for lach of work whon Harold Splilde,
whon he contended had less senscity in the Street Department than
ke, was kept on and was doipng laborer's wock,

3. The Upion nmetificd defendant to Cerminate Me, Spilde
becauss bhey beliavad he was doing laborar's werk. Me. Spilde

wWed pol g menber of the laborecis wnion- - At 6 subsoguant meating



| Betwoen onlen and City ofticials, it was agreed that dpilde
2l weuld nat de laborer's work. ‘The Prnion believed later that he
3 Wae wlill performing laborer's wock and set wp a grievance
1 manTing With City representatives who stated that Spilde would
? not do laborer's work.
g 4. Mry Bob Dty is the soparintendent of the Street
|| Departnent which includes the Traffic hivimian. Be testifled
81l -that Younyg was laid aff for lack of work, oot disciplipary
g reasonz; that Jpllde worked as a labarer abd enginesring
| vechrician from May, 1978, to Januarcy %, 1978 that he (Spilde)
'""| wan trancferred te the Teaffic Division after October, 1974y
'] that he did labor work during energencies.
i 3y Eaveral emploveas of the Street Departmant cheervad
- Havodd fpllde performing laborer work afoer Oobobec, 187E,
B pneil Jamuary 5, 197%:. His emplojnent record, Cospledliant's
"l Exhibit ®o. Zy-mahaws hin ag & laborer from-May' 1, 1978 to
> Januacy 5, 1979; prier to that, le uvaa aliown as en Enginesring
5 Tech.: 1 amd Junior Engineer.
i i, Mi, Duly steted to employocs af Eho Streel Departmend
s that he would not hire Bruce Young back in the Departmant,
=t 7. Mr. ¥oung had gained senlority rights ubder terms of
= the collective bargaining agraement during 1977, Article Xif
33 of that agreement provides that Y., Seniority means the rights
o secured by permanent full-tine employees by length of continunus
e oervace: by the city, Senfority righte shall spply ta layoffa,
N scheduling of vacation, and transfer of esployess; Chat is; the
i lact enployiée hived ahall be the [iret Laid off. Senfocity
= shall not be effective until a nipety (90} day probationacy
Lo period has been coppleted, after which senicrity shall data
= back o Che date of 1ant hirang, Septorfilty shall be d=termined
& by craft and diviaion. Recall pighte are oot earndsd untll
i gfter Six {Ej moptha continovs [fle] sarvlce, !

g
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B. . The grisvance procedure provided for under terms aof th
collective bargaining agreenent between the Craft Counoil and the
City doas not require finpl and binding arbitraticn. Inastead, i1
provides that, 1 bolh parties cannet agree Lo submit to bindins
arbltration, either party may take legal or econsmic aclbias.

%, The City agreed that Harold Spilde would wot perform
laborer's work as part of the sottlement of & grisvanon which had
beer filed by tho Complainant and Union, The Union believed thae
Hatier Wan recolved.

1d,  Bruce Young had nore senlority as s lahorar in the
Strent Dapartment as of Octobar 31, 1978, than did Harold Spllde;
und he wvas ts have' besn the first to be recalled if anyans was
tecdlled in the Strest Department.

1¥. JYersons ara amployed by the City Street Department as
laborera under the Comprehensive Enployoent and Training Act and
perforn sone of the duties which a regular laborsr wouold b
expected Lo perforn.

13. CArtiele IV, 4.1 of the parties' collscltive bargaiping
agresment provides, in part, "Employees whe are nembers of the
union on the ‘date of [eile] thip AOEREEMERT is executed shall, es &
cohdition of continuing eppleyment, mointein their monnarallip in
the umion, A1l future enployees poarforming work with bhe Juris-
Hdiction of the tinlon ilovelyved shall, as o copdition of cotinning
enployment; becope membors of sush snion within thirty {30) dava
of the dats of theirc employment and the wunicn agrees that soch
erployees shall have thirty-one {31) days within which to pay
union's indtiation fees and dues. If the esployees Faill too pay
inttistion fees or dwas within chirty-one {(31) deys or fails ©o
il fectuate |d4ic] the provicions of Section 309-1603[5) of Ll
Montana Statutes, Lhe uniopn pay reguest in writing that tha
employae he discharged, The cibty agrees ta discharge =maid

employee upon written requeet fram the union, .. "

=g =
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fd. Me, Epilde wie tot a member of nor dld he pay duss Lo
the Leborer's ¥nion during the peried of tina partinent hare.
The ity did net terninate him opon regiest by tha Union.

15. ‘Mr. Fobtratk, Agsiatant Businass Mansger feor the Oniown.
taliked with & tumhar oF the barguining unit members wio weze algo
membara of the Unfon. He surnised that unian membership wae
being discolraged by the Cityts actian redarding Young and Spiide

111. OPIMIcY

The jurisdiction of the Beard of Personnoel Appeals on unfair
labor practicn chardes is eet farth in 39-31=403 &t seq. MCA, A
ronding of thoae sections can oply lead to tha conclusion that
Juriadiction in this natter dees Yia with this Board. Whathar
this 13 n matter which shoold he deferrad £ the contraci
FElevance procedure i5 a Question which must be exanined in
qeaater detadl,

Becaups of the sinilarity betusan Montapa's Callecitvn

' Bargaining Act for Publie Enployees and the Hational Labor Hela=

tione Acl, this Hoard hes usoally been guided by precedant set by
lts equivalsnt at the federal lovel — the Hatiofnal Lebor Relaliaon
Hoard, [t i@ sspecially helpful to conslder such precedent whon
deciding issues which have not been addressed by thim Baard.

The HLRB adopted a prearbitral deferral pnlicy in 1871,
Collyer Tmauleted wire, 192 NLS2 a37, T7 Laam 153 (L1971}, 'Thera
Ll RCRB-stated, in part, that, "The cpurts have long recaogquized
that an industrial relations dispute may |pvolve conducs which,
at least arguably, may contravens both the collecllve AFreemiEnt
and-our statute. When the parties héve contractually committoed
thengalves to mutually agreesable procedures for reaolving their
disputes duting the pariod of tha contract, we are of the yiew

that those procedures should be afforded full opportunity to

| Funstion.®  Honce, the national policy to refrain from detec—

pining dispetes whick could be both unfaic lsbor practice chargen

LT
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and alledood contriact violations.

Generelly, the holding in Collyer established the followisng
tactors to determine whethar deferral is- appropriate: [1) the
dicpute muet arise within the confinea ¢l & ptable sollective
bargainincg relationship, without any assection of enmity by the
ragpondsnt toward the charging party; {(2) the respondent must be
willing to arbitrate the izaus under a claise providing fer
arbitration ln a broad range of dAisputes, wwf (1] the contract
did Lts meaning lie at the center of the dispute: Whers the
rerpondent's conduct has been o gemplete rejection of the prin-
cipleg of gollective bargaining amnd the organizetional righte of
employees, tho NLEB has not deferced, Capitol Roof & Supply Co.,
217 HLER 173, A% LERM 1191 [1975}, Certain alleged conduct glone
hag been so flagrant as to prevent the HLRB from déferring to
progpecltive arbitration regardieas of the partiss' prewvioua
callective bargaining relatinnahipa, @.4., Lhe NLEE will not
dofor whers Che unfair labor practicos charge allsges that the
ergloyerd conduct was in retaliation or teprisal for an
crployver's tedsort to the gricvance procedire, HOrth Shbre
Publishing Co., 206 WNLEB 42, B4 LRAN 1165 (1973). If no final
and binding grisvance procedurs exists, the HLES will not defer,
Wheaeler Const. Co., 2E9 NIRB 104, 90 LRRM 1173 (1975); Tulsa
Khiganlint Funecal YHooes, 195 BOREC10&, 7% LERH 17265 [LB7EY;
ftlas Tagk Corp. 226 HLEEB 38, 9] LREM 1236 (1974},

In' 1877, the WLER altored (te prearbitral deferral policy ac
afunciated in collyer: In Ceneral prerican Transportation Corp..
ZE0 MLAR 102, 94 LHHM L4835 {14977), the Board held that delferral
was ne longer sapproeprlate i cages of alleged enployer discrinina
tion or interfarence with protected pighcs.,

In the fnstant cace, T believe the Beard of Porsonnel Appaald
ghotld follow HIHE precedent on deferrol and pot defer this

chatge te the contrecl grisvance procedure. The grievance proce-—
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dure provided In the coentrach does mot culminate in a Fimil snd

Binding decision, 1L may end in-a "pinding® desision, if a

rajority of a six-mesbor ccaomittee fomead by bhe city managger and

corprised of three city and three union representitives can resch
agreaimint.  This charge also jnvelves an alleged viclation af
complainant's hazie rlghts onder 15-31-401{1) HCA ‘and slould

not, for that further reaeson, be deferrad, The City's eondioct
with tespect to gbiding by the setbtlement reached on the grlevane
filed by Mr. Young doss not lead éns to concluds That o otab lo
collective bargaining relationship sxists botusan the partios,
Thers wad no indication of a willingness on the part of the City
Lo arbitrate,

Section 30-31-441{3) WMCA prohibits discrimipnation by q
Fublic enployar "io regard to hire or tenure of enploynent or any
Larth or conditien of enployment o sncourage ot diprourage menlssg
shap-in mny labor arganization.® This le the same prohibition
written into Sectiock Bfal(3} of the Watlonal Cabor Walatisos Act.
In Radia OIficers! Union v. HLHB, 3470517, 39 LEEM 2417 {1954
the U.5. Suprems Caurt mTatied:

The language of Ssction 8laj{i) is oot ARl guoees. - The
unfair labor practice iw for an eaployver to encourage
br discourage pepberoship by means of discrimination’
Thug, tiis section doss nobt outlaw all ehcoicagensnt or
discouragemont of perbership in labor organdizations:
enly such as ic accomplioled by discrimination is
EFrohibited. Hor doss this cection oulled discriminme
ticn in employment as swch; only such disrininacion as
snCourages or discourages membership in a laber
orgquinization -ia progcribed .. But it 1§ also =lsarc
that specific avidence of intenht to encourage or
disccurage fs not an indispensible =lement ol proct of
wiolation of B{aj{d) ... An employer's protestation
that he #id not intend to e@ncourage or discourags muat
be unavailing whera a natubal conseguence of hle action
Wee such enpouryademsnt or discouragenant. Concluding
that' ancouragenent or discouragement will result, it ias
presuned that hm intended such conseguanca,

Diseriminatory conduct motivated by unico aninos and havibg bhe
foreseeable sffect of either encouraging or discouraging union
oenhership must be beld ta be violative of public employee rights

under 39=31=301(3}) MCA. I must concliude here. that Mz, Young was
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Lazd of I and Mr. Spilde rotained by the City becausa Youi; lad
filed a number of grievances. Had the City followed the senlorit
claunga of the agrespent and lald off Spilde firet or had ik
pleced Spilds 1o & true nop=bacgaining unit position doing non-
pargeining unit work, one would be ipclined ko belisve no unlon
animus existed, Howaver, Young was laid off, Spilde repained
(with legs seniority as a laborer} and did laborer work, the
supsrvisor atabted publicly that be would not relirs eonplainsnt,
the City had CETA smployess doing laborer work, and Toung has nat
yYat beefi recalled, The svidsnce clearly pointe to the conclugior
that the City's didcrininatory motive wan n factor, and probehiy
the dapinate factor, in its decision to lay off complainant and
thereby wiclate the agreenent: Its actions cassed uncest anong
union nenbers and had the effect of disconraging menbersiiip.
Complainant also charged a vielation of 33-31-401(4) MCA
which prohibive employar diserinination againat an enployas [or
gigning or-£iling an affidavit, petition or conplaint or giving
information, ar testifving under the nct,  The sSams prohibdtian
is found in Section E(a}i{4) of the NLHA, The nartow scope of
this unfair labor practice should be noted, Filling 4 srievance
under the terns of a eontract grievance procedure dogs Tl eguale
to siguing or filing an affidavit, petition, or corplaint under
the act. However, Mr, Young waf diecriminated against {for
aggrieving & nunober of employer personnal actiong] when he was
laid off and a persen with less seniority Rept on doibg labors:
work: “and, in my vlew, lLe was further discriminnted againss
idlfter ha filed thig unfair labor practice chargs becaogss b= wan
not called Back by the city. The evidence ahaws that Laborer-
Lype Work WiaR Dmlng done by CETA personoel and by Mro 8pd 1de,
Mr, ¥oung and his onion added fuel to the already exleting diu-
criminatory flame by charging the City with wuntair labor practice

inder HomCano law.

—|E|—
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Bection 3%=-31-401(2) MCA makes Lt an unfair labor practiom
tor @ public employer to dominate; interfers, or geeist o Elis
formation or administration of any labor organfzaticn. & bheliew
the purpoes of this provision fs to insure that a unien whisch
purparts to represent opployvees in calleotivi bargaining will naol
ha gubjected to amployer contrel, There is no avidence on the
Tecord to indicats that the City deminated, Ipterfared, or assisi
lu the adminlstration of the Union, The type of activity set oul
In paragraph {4) of this cectiof oy beyond interferring with
the rights of individual employess as gearantoad by paragraph
(1} At goes to thope activities which are miped at the lsbor
tiganization as an entity,

The city wae also charged with & wiglation of 39-31=40115]
MCA for refusing ta bargain collectively in good Taith with an
exclusive representative, This would ba an 8{a)(5) chatge ndiy
the NLRA. The U.5. Supreme Court held, in Conley v, Oibsan
355USAL, 46, A1 LARK 2009 {1857), that collective bargaining is
contCinuing procass, Clearly, it is hot limited to tha negotz-
ation af an agreemsnt cnder wilch the parties Intend to cporate.
in pany cafes, bargaining can and must be carried on durding the
term of an agreenenl. Howewver, the duty to bBacgain during the
Lerm of the agreenent han genorally Been lipited to slbiscia
WILCh wWere nelther discussed nor jncorporated ints the contrask,
Aowalver of bargaining rights may ocour by reason of the express
agreement of the parties. The conlbact beswesn tha eioy spd the

Union Contalng 4 deniority clause which dewls specificnlly with

| the rights of onplovees relative to lay affd, recalls, ateo,

Fince the contract provides for mich, T camnot fipd sny obliga-
tion by the clty to bargain on the subject. But, bargaining is
not the problém in the instant case; the partiss did that pricr
Lo entering into the agresment. The problen i3 one of enfarces

mant of contractual and atatutery rights. Theratore, I muat
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cofclode that there was ne refusal to bargain because there was
ne sbligation to bargaln on the subject.

Fection JY-31-40L(1} MCA makes it an unfair labor prachice
for u public ampleyer to interfers with, restrain, or cosrce
apployees In thae exercise of their rights gQuarantssd in 39-31-101

MCh:  That gsction states, "Tublic arployees shall have and shall

| be protected-in the sxercize of the right of eelf-aorganizatlos,

to form, Join, or aselst any lebor organization, te bargein
collectively through cepresentatives of their own ehocalng on
questions of wages, hours, fringe benefits, and other comditions
of employment and to sngage in other copobrtbad u.|:_LL-.r:r_1-_:m:| for the
purpoee of colleotive bargalning or other mutual ald or proteccic
free from interference, restraint, o coercion.! The HLEA sets
farth the same probibition on the national lewel. In Cooper
Thermometer Co., 154 HLRD 502, 59 LAAM 1767 (1955) the HLRE held
that motive 15 mot the critical element in a sectiom Gialil)
violation, that "interference; restraint; and coarcicn under

Bectlon H(a)(1) of the act does not turn on the sSsplover's moblyve

or o whisther the conroiopn awasssbed or failed, The tant L

' whather the employer engaged in conduct wideh, it may ceascrably

be gaid, tonds to interfere with the froa sxercise of spployves

rights under the act." The HLHB has generally held that dls-
charging er dlecipiining enployees for filing or procesaing
grievances is p wiolaclen of Sectien B(a]{l}, Eznst Ste=l Corp.,
212 HLRB 32, 47 LRERN 1508 [1974); Seven-Up Bobtling Co, of Detroi
#2331 HLEB 134, %2 LERM 1041 [(1974}. T fipnd:here cthat the fact
Lhat Hr. Young lhed a record of filing gricgvances affoctod the
judgment: of these city olficiale responsfble for leying him off
aitd keesping a person with less senlerity on the payroll as a
lalsarer. The City's sction In enploying CETR personncl to pey=
form Laborer werk and not recall Mo, Young s a further indica-

| Hon of its difvegard for hile stabubbry and conteractual elghtes.

—F=




Whether they (City officlala)l intended gosh interference is not
knownp howewsr, Lhak is mot the test which T boliove should be
pdopted by the Board of Pergonnsl Appealo. The BEPA should adept
Ehe pape rule, with respect to 39=31=408(1} MCA violations aa-haz
been adopted by the HLRE s noted nbowve.

. - COHCLIFSION OF LAW

The bBoard of Personnel Appeals has jurisdictlon umelar
Jd=1 1L =403 MTH,;

The defendent, City of Great Falle, violated 39-31-201{1){3)
andt [4)7 it did not violate 3F=371-=481(2) or |:_5:|.

V. HECOMHEMDED QROER

IT IE ORDERED THAT, alter this Ocder becones final, the ity
of Gresal Falls, its officer, agents, and representatives shall:

(L) Ceasne and desist from its vielations of 39-11-401 pCAy

{2)] Take affirpative action by rainstating Drace Youog ag &
laborer with the city:

(3] Hake Bruce Young whole by repaying him for Lost wages;
bhenelfits, and interest lhncurced sinde October 31, 15YE;

{41 Hesl with repressptetives of the Union and ettenpbt tb
detaermine the amsunt dus under Ho. 3 above; if 8 mitunl delerc-
mination capnot ke mado within ten days, sotify. the Dodcd of
Bupryonnel Appeala’ hearing sxpniner whe will hold a hoaring &and
taaue n Jetsiled remedial ocodern;

g, Foat i -conspicicius places-in i1t= pajor plece of busi-
nesgs and apprapriate work stations coplies of the attached notlce
marked "Appendin.®

. Hotify the Baard of Persomnnel fppeals in writing within
20 days whal steps have been taken to comply with thie Order.

The Upioin #ligll pob be feinbursed (o leqgal of olher expansge
incurred as a result of bringing these chargos,

HOTICE

Excepbtiong may be filed Lo these Findings of Facl, Conglu-

-11-
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Biong of Lay, and Necommandad Opder withln 20 days of service
tharusf, [f no exceptions are Eiled with the Board within Lhal
time, the Raconmanced Oeder shall becoms the Final Order of tho
Board.:. Exceptions shall be addressed te Lhe Board of Personnel
Appealy, Hox 2402, Capitol Station, Helena, Montana, 59605

DATED thism ﬁ{’ffﬁ;ay of a'%mmiifu 19749,

HOARD OF PERAONNEL APPEALS

(i,
. Dathoumn
sarings Exaniner

& o oW A& R A RN R R R OR N K R @ W W W

F~mLERTIFICATE OF MAILING

P, Sy LOE -+ herohy cercify apd atatz that oo
thi = day af Su%ﬂr_t, 1878, & true pnd corvect oopy of bhea
abowve eiptlonad FINDIRGS oF FROT, CCHCLUSIONE OF LAW, ARHD ORODER

wac mailed to the [S11awineg:

p Bawdid 2li Ko

City kEborney

city aof Great Fallu
PO, Dubx SfcE

Oreat Falls, HT 59463

0. Patrichk McRittrichk
Aartorney at Lauw

|'3L5 pavridson Building

F Third Streel Marth
B0, Hox 1iBd
Great Falls, HT 59303

Gerald E. Pottrats

! Copatruetion and Geperal Laboreve

Local ‘¥o. E33d RFL-CIO

1113 Saventh Straet South
Greak Fallws, HT 59403
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